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THE RIPARIAN ACT OF NEW JERSEY. 
Its Origin and Relation to Fundamental Law. 


[ Continued. | 


Tue Law Ovtsive or New Jersey. 


Throughout many of our States today the exercise of ‘State 
sovereignty in tide-flowed lands partakes of a double character. It is 
an expression of both the jus regium and the jus privatum of the State. 
There is much discord of opinion. The divergence has been due to 
historic reasons and the different conditions of social and _ political 
development of the colonies. Each State has its separate basis of 
authority and each must be studied separately. In many the tendencies 
of the Courts have not crystallized into a definite shape. 

Generally it may be said that there are two opposing theories, of 
which New Jersey and Connecticut may be cited as typical examples. 
These two views have in turn their separate variations and limitations, 
prescribed by Courts unwilling in either case to go to the extreme of 
recognizing or denying an absolute proprietary title in the State. 

The New Jersey view, based on the ancient theory of the King’s 
prerogative, is that the State holds the lands beneath its tidal waters 
both as proprietor and sovereign, and that it may exercise its rights as 
proprietor to the exclusion of the rights of any individual upland 
owner.? 

With New Jersey may be classed Rhode Island,* Massachusetts,® 
lowa,* Louisiana,® and the Pacific States.® 


1. Stevens v. Paterson & Newark R. R., 34 N. J. L. 532. 

2. Providence v. Comstock (R. I. 1906), 65 Atl. 307; Murphy v. Bullock, 20 R. I. 
35, Atl. 8. 

% ak 6. Alger, 7 Cush. 53, 72, et seq. ; Home for Aged Women v. Com., 202 Mass. 
422, 89 N. E. 124 loaeed. 

4. Tomlin v. Dubuque R, Co., 32 Ia. 136; Board of Park Comr’s v. Taylor, 133 Ia. 
453; R. Co. v. Renwick, 102 U. S. 180. See, however, Hagerla v. Miss. River Power Co., 
202 Fed. 776 1913), where the Court, without referring to the above authorities, took the 
contrary view and held the State’s title to be purely fiduciary. ; 

5. Bd. of Comr’s v. Glassel, 45 S. 370 (1908). The State’s right, however, is limited 
by its duty to hold in trust for navigation, but the State may sell subject to this right. 

6. Bolsa Land Co. v. Bordick, go P. §32 (Cal. 1co7) ; Messenger v. Kingsbury, 112 
P. 65 (Cal. 1910) ; Dalton v. Oakland, 143 P. 721 (Cal. 1914); Shively v. Bowlby, 152 
U.S. 1; 22 Or. 410; Eagle Cliff Co. v. McGowan, 137 P. 766 (Or. 1907) ; Cook v. Da 
ney, 139 P. 721 (Or. 1907); Gray’s Harbor Boom Co. v. Lowsdale, 102 P. 1041 (Wash. 
1909); State v. Sturtevant, 135 P. 1035 (Wash. 1913) ; Eisenbach v. Hatfield. 2 P. 234. 


> 
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The New York doctrine resembles that of New Jersey but has 4 
slight variation. That State admits the right of preémption in the 
upland owner, where strictly private ownership of the subaqueous land 
is sought. But the State has full power to grant to any individual or 
corporation “for any proper public purpose,’ and a wide scope is thus 
given the State power of alienation. In: New York the State holds as 
proprietor, but in a stricter fiduciary capacity than in New Jersey.® 

The opposing theory upholds the vested right of the individual 
owner and refuses to recognize any proprietary title in the State. This 
doctrine was early championed by Connecticut.® It is followed by the 
Courts of Alabama, New Hampshire,? Florida,’ Wisconsin,* Tennes- 
see,° Illinois,® Minnesota,’ Virginia,* and Alaska.® 

The United States Courts have shown a disposition to the wide 
contrariety of view evinced by the State Courts and their decisions are 
conflicting in their conception of the fundamental law. The most preva- 
lent view, however, must be regarded as that set forth in the leading 
case of Illinois Central R. R. v. Illinois) where Mr. Justice Field 
declared that the State held as trustee and could not alienate the lands 
under water except in those instances of parcels used in the improve- 
ment of public interests, or when parcels could be disposed of without 
detriment to the public interest. This view recognizes the right of 
alienation, but under certain limited circumstances. The Federal Courts 
in their decisions of New Jersey cases have consistently regarded the 


7. Oelsner v. Nassau Light & Power Co., 118 N. Y. S. 960 (1909). 

8. The development of the New York law (which, as in New Jersey, has undergone a 
change of view) may be found in the following cases: Lawson v. Smith, end. 9; Gould 
v. Hudson River Co., 6 N. Y. 592; People v. N. Y. & S. I. F. Co., 68 . Y. 71: Sage v. 
N. Y. 154, N. Y. 61; Mather v. City of N. Y., 168 N. Y. 134; People v. Saxton, 44 N. Y.S. 
211, 56 L. R.A. 500; Oelsner v. Nassau Light & Power Co., 118 N. Y. S. 960. 

The following cases illustrate the modern view: Barnes v. Midland R. Co., 85 N. E. 
1093; Delancy v. Hawkins, 49 N. Y. S. 469; (Aff. 163 N. Y. 5874, 57 N. E. 1108); Lang- 
don v. N. Y. City, 93 N. Y. 129,153 : Brookhaven v. Smith, 188 N. Y. 74. 

9. Easthaven v. Hemingway, 7 Conn. 186. See also Pryor v. Swartz, 62 Conn. 132; 
State v. Sargent, 45 Conn. 358; Faryst Steel Co. v. Bridgeport, 60 Conn. 278. 

1. Webb v. Demopolis, 95 Ala. 116, 21 L. R. A. 62, 13 S 289; Mobile Transportation 
Co. v. Mobile (1907), 44 S. 976, 13 L. R. A. (N. S.) 352. 

2. New Hampshire has a somewhat different view of the law. The Courts of that 
State hold that the crown of England held a fiduciary title and that this title was directly 
transferred to the State Government. This trust is not only for the protection of the jus 
publicum, but it is for the purpose of holding the lands for common enjoyment. The 
grant of lands under water is thus forbidden. Clement v. Barnes, 48 N. H. 609; Concord 
Mfg. Co. v. Robertson, 66 N. H. 1, 25 Atl. 718, 18 L. R. A. 79. 

3. State v. Gerving, 47 S. 353 (1908) ; Ferry Pass Assoc. v. White River, etc. Assoc., 
57 Fla. 399, 48 S. 643 (1909). 

4. Delaplacine v. Chicago, etg. R. Co., 32 Wis. 314, 226-33; Chapman v. Oshkosh, etc. 
R. Co., 32 Wis. 629, 636-8; Priewe v. Wis., etc., Soc., 92 Wis. 534, 549-52; Pawaukee v. 
Savoy, 103 Wis. 271, 50 L. R. A. 826. Wisconsin Courts have been particularly emphatic 
in upholding the rights of the upland owner. 

5- Webster v. Harris, 111 Tenn. 668, 59 L. R. A. 324, 69 S. W. 782; State v. Southern 
Tenn. Land Co. 127 Tenn. 575, 158 S. W. 746 (1913). 

6. Central R. Co. v. Ill., 146 U. S. 387. 

7. Briskine v. St. Paul, etc., R. Co., 23 Minn. 114, 129; Union Depot Co. v. Bruns: 
wick, 3! Minn. 297; Hanford v. R. Y. Co., 33 Minn. 104; Paul v. Hobart, 186 Fed. 426 
(1911); Norton v. Whiteside, 188 Fed. 356 (1911). 

8. Norfolk v. Cook, 27 Gratt. 438. 

9. McCloskey v. Pac. Coast Co., 160 Fed. 794 (1908). 

1. 146 U. S. 387. 
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title of the State as fiduciary and have recognized a vested right in the 
adjacent owner,” thus adding an additional element of confusion. 


Tue Dominion OF THE SEas. 


The origin of the modern doctrine of the State’s title in its tidal 
lands is found in the writings of the English publicists, Selden and 
Hale. 

In 1609 Grotius, “father of international law,” had published his 
treatise “Mare Liberum,” in which he argued for the freedom of the 
seas. He was answered by Selden in his “Mare Clausum,”* claim- 
ing title in the English King “by virtue of his prerogative” over all 
lands “under the narrow seas”—which meant nothing less than the 
waters of the English Channel and the North Sea. Lord Hale, in 
his treatise ““De Jure Maris,” upheld his predecessor in these sweeping 
pretensions so effectually that their views’ remained English law un- 
til the nineteenth century. 

On the Continent the law experienced a contrary development. 
Many writers had come to support Grotius in his plea for the freedom 
of the open sea. Only their estimates differed as to how much of the 
sea a nation might control. Bynkershoek, in 1702, solved the problem 
by laying down the practical rule that a nation’s sovereignty extended 
only so far as its ability to maintain its sovereignty.* From these 
tenets came the “cannon-shot” rule, fixing a nation’s sovereignty at 
three maritime miles from the shore. This view is now international 
law. 

~ England was slow to accede. As late as 1876 Lord Cockburn 
declared that “the doctrine of the three-mile zone has never been 
adopted by the writers on English law.”® 

In that year the case of Regina v. Keyn® was to illustrate the 
trend of judicial opinion in England. A German steamship ran down 
an English packet within three miles of the English shores. The 
alien captain was arrested and tried for manslaughter. The defence 
of jurisdiction arose and the question came before the House of 
Lords: “Was the bottom of the sea within three miles of England Eng- 
lish soil so that the jurisdiction of the common law Courts applied, or 
had England over this space only a limited sovereignty and no title 


whatsoever ? eae pa 
It is significant of the division in judicial opinion that the de- 


cision was seven to six, the majority holding that the dominion of 


4 See Martin v. Waddell, 16 Pet. 367; Stockton v. Balt. & N. Y. R. Co., 32 Fed. 9; 


Hoboken v. Pa. R. Co., - U. S. 658. 
3. Published in 1635, though written many years earlier. __ ore 
4. “De dominio maris.” His maxim “potestas terrae finitur ubi finitur armorum 


vis” found a ready repetition by all the text-writers who followed him (see Reg. v. Keyn, 
2 Exch. Div. 63, 179). In 1794 Congress recognized the three-mile rule by authorizing 
the District Courts to take cognizance of complaints in cases of captures made in the 
waters of the United States, or within a maritime league of the coasts or shores thereof. 
t Stat. at L., p. 384., c. 50, sec. 6. 

5. In his pa in Reg. v. Keyn, L. R. 2 Exch. Div. 63, 13 Cox C. C. 403; 46 L. J. 
M. C. N. 17. 

6. Ibid. 
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England stopped “at its watery shore,” and that there was no in- 
herent common law jurisdiction over the public highway of the sea.’ 

The minority view reveals the extremes of the doctrine of preroga- 
tive—‘“three miles from shore is English soil’*—“as much a part of 
England’s territory as its land“*—“within the realm of England”*— 


and so forth.* 

The title to these three miles of sea bottom had for two cen- 
turies been regarded as lying in the King by prerogative right, but in 
trust for the people. It is readily seen how such an absolute theory 
would affect American judicial opinion. The prerogative theory had 
prevailed in England during the period of our colonization. At the 
Revolution the States succeeded to the powers of the English King 
and Parliament, among them the sovereign title to the land under 
navigable waters. In Arnold v. Mundy,’ Martin v. Waddell,* and 
Bell v. Gough,® our Courts without argument conceded the title of 
the State of New Jersey to the lands under water within three miles 
of shore, though the nature of this title was not disclosed. 

Today in England the ancient theory is overturned and the 
Crown is regarded as possessing a jus regium over the three mile 
zone. In New Jersey, however, and in many other States, the pro- 
prietary theory has flourished and the State holds in fee simple. 


Tue Prima Facre Tueory. 


A still greater influence upon our modern law has been the so- 
called prima facie theory, which concerned not only the nature of the 
Sovereign’s title, but the rights of riparian proprietors as well. This 
theory related solely to the foreshore (or shore), which strictly de- 
fined is the land covered by water at high tide and left bare at low 
tide.6 On this narrow strip of debatable land the rights of State and 
subject have come into irreconcilable conflict, and out of this con- 
flict has come our modern law of riparian rights. 

The pretensions of sovereignty to ownership of the foreshore date 
from the reign of Queen Elizabeth. Up to that time no suggestion is 
found in the text writers or in the reported cases of the existence of 


7. The majority opinion, however, claimed for Parliament a power of extending the 
jurisdiction of English criminal law by statute over the three-mile zone, and this power 
was promptly exercised. See Territorial Waters Act of 1878, 41 and 42 Vict. c. 73. 

8- Brett, B., in Reg. v. Keyn, supra. 

9 Brett, B., in Reg. v. Keyn, supra. 

1. Coleridge, C. J., in Keg. v. Keyn. 

2. Tne majority opinion points out the total lack of logical basis for the claim of pro- 
prietary dominion in the land under the open sea. If such a dominion existed at all there 
was no reason for limiting it to three mileg from shore. The three-mile zone had been 
established by Continental jurists and never recognized by the Courts of England. See 
opinions of Cockburn and Phillimore. 

8s. 6 N. J. L. 1. 

4- 16 Pet. 367. 

5- 23 N. J. L. 624. 

6- “‘ All between ordinary high and low water mark is embraced under the denomina- 
tion of the shore.” Gough v. Bell, 21 N. J. L. 162. “ By the seashore I understand the 
space between the ordinary high and low water mark,” per Bayley J., in Blundell v. Cat- 
teral, 5 B. & A. 304; and see Shively v. Bowlby, 152 U. S. 1; Mather v. Chapman, 40 
Conn. 400; U. S. v. Pacheco, 2 Wall. 590; Harlan & Hollingsworth Co. v. Paschall, 5 
Del. Ch. 463; Lacy v. Green, 84 Pa. 519; Axline v. Shaw, 35 Fla. 305; 28 L. R. A. 391. 
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any claims by the Crown to proprietary rights in the shore.’ The 
great manors into which the kingdom was parcelled out after the Con- 
quest, had always counted their shores as part of their domains, vest- 
ing in them by the same grant that passed the manorial lands. The 
law in these early days tacitly conceded to the shore owner the right 
of dominion over the shore, subject only to the jus regium of the 
Crown.® 

This natural adjustment of the rights of sovereign and subject 
was to be dissolved by the refined subtleties of a later age. 

The chain of events, of which the Riparian Act of New Jersey 
was a natural sequence, began in 1569, with the publication in Eng- 
land of a treatise entitled “Proofs of the Queen’s Intereste in Landes 
Left by the Sea and the Salte Shores Therecf.”® The author was 
Thomas Digges, harbor commissioner of the Queen and later per- 
sonally interested through Crown grants in the “salte shores” of which 
he wrote. This treatise advanced what has subsequently been known 
as the “prima facie theory.” This theory, born of the ingenious mind 
of Digges, held that all the shores of the realm were prima facie 
vested in the Crown, and that the burden was upon the riparian fro- 
prietor who disputed the Crown’s title to prove his right by actual 
grant. 


7. Moore, “History and Law of the Foreshore.” Chaps. 1 to 8. “ Fleta and the othe - 
early law writers make no mention of such aright inthecrown. The statute de prerogativa 
regis is almost evidence to negative the suggestion of its existence. Magna Charta and 
the statutes relating to weirs lead us to the same conclusion. The Crown tacitly admits 
the right to the jus publicum in the shores when claimed by the subjects and the crown 
sues for treasures on the shore, not by right of prerogative, but as lord of a particular 
manor. Reg. v. Cole, Coram rege, M. 16 Edw. 1.” Ibid 

8- “The early records show, especially, from the time of Henry III. downwards, the 
careful manner in which the rights of the Crown were upheld and the elaborate investiga- 
tion and inquiry that were constantly made year by year as to usurpations upon the Crown 
and encroachments either upon its rights under the jus publicum or its possessions under 
the jus privatum . . . . It cannot, therefore, be suggested that the Crown was not 
looking after its rights, and it is clear that the presumption = law was that the manor of 
the subject went to the low water mark.” Moore, pp. 36, 3 

As Wm. R. Tillinghast points out in his article on “ THieflowed Land” in 18 Harv. 
L. R. 341, the French Wars which occupied the reigns of the first and third Edwards, in- 
volved the kingdom in such financial straits as inspired the most searching investigation of 
offenses against the prerogative. It is significant that these investigations, directed with 
the hope of discovering damage suits for the Crown, left the shores untouched. 

9. Lansdowne Mss. No. 105; reprinted in Moore, p. 185. 

1. “Thus the premises well wayed and consydered I may well conclude that as in 
rivers and fressh shores or bancks called Ripe the lords of the soyle adioyinge hould a 
property. So in the great salt river, I mean the sea, envirroninge the whole lande and in 
the salt shores whereof the great and cheefe lord of the whole soyl, the king himself only 
must have intereste and property and no man ells eether by prescription nor eny other 
way salue only by the king’s especially graunte may claim property in which.” Digges ; 
see Moore on Foreshore, p. 191. 

The theory was built upon an exaggerated notion of the King’s prerogative. Apply- 
ing the maxim that “ whatsoever lande there is within the King’s dominion whereunto no 
man can justly make property, it is the King’s by his prerogative,” Digges declared the 
shore part of the King’s dominion. Moore, p. 187. That practically all the shores of 
England had for centuries been regarded as lying within the manorial grantes was well 
known to Digges. He took refuge from these facts behind the convenient maxim “ publi- 
cum error non facit legem.”” Moore, p. 190. 

Proof of the subject’s interest by prescription was not allowed by the theory, but 
was admitted later by the Courts. 
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Stuart kings were to make the most of it in the century that followed. 
From this time on we find the attorneys-general of England engaged 
in a continuous campaign to oust ancient tenures of the foreshore. 
At first their failures were as consistent as their efforts. The prima 
facie theory met with no success in English Courts of common law? 

Finally a tribunal was found to give countenance to the theory. 
In the reign of Charles I, the barons of the Exchequer, in Attorney- 
General v. Phillpot,? upheld a Crown grant of the Thames shore in 
London. This decision has supplied the authoritative basis for the 
modern rule of the States proprietorship of the foreshore. It is a 
slender basis for the title claimed. The Judges who thus fathered 
the prima facie theory were later proved to have been corrupted,‘ 
the suits in ejectment brought by the King’s grantees were overturned 
by English juries,5 and the decision and the royal policy which it em- 
boried became one of the causes of the Great Revolution.® 

The theory, killed by the Civil War, was revived a century after 
its invention, in the “De Jure Maris” of Sir Matthew Hale. Through- 
out that celebrated treatise, the prima facie theory is recognized and 
applied.* The learned author cites two cases in support of it, The 
Case of the Prior of Tynemouth,* which he himself doubts is a decision 
in point,® and the already discredited decision of Attorney-General v. 
Phillpot.1 On these authorities rest the conclusions of text writer 


2- Queen (Diggs) v. Hamond (17 Eliz), Dyer 326 b; Coke Inst. 140; Sir John 
Constable’s Case, Anderson 86; Sir Henry Constable’s Case, Lansdowne Mss. 1088,'fo. 69, 
5 Coke 106a; Atty-Gen. v. Parmeter, 10 Price 378. 

3. 4 Kay & J. 295 (8 Car. I). 

4- Moore, p. 281. This was the same Court that had rendered the notorious ship 
money decision. 

5- Moore, p. 281. 

6- The Grand Remonstrance, Article 26, charged against the King “ the taking away 
of men’s rights under color of the King’s title to land between high and low water marks.” 
Moore, p. 310. 

7. “* This (the shore) doth prima facie and of common right belong to the king, both 
in the shore of the sea and in the shore of the arms of the sea. . . . It is admitted 
that de jure communi between the high water and low water doth prima facie belong to 
the King.” Hale, Cap. IV. 

Hale’s argument first appeared in 1647 in the case of Johnson v. Barrett, Aleyn 10, 
where Hale as counsel for the defendants, the bailiffs and burgesses of a town, sought to 
persuade the Court that they had a right to destroy a certain quay because it stood be- 
tween high and low water marks and thus belonged to the Crown. The Court, through 
Rolle, J., ruled directly to the contrary, holding that the quay belonged to him that had 
the land adjoining. Thus Hale writing in later years had against his theory the additional 
weight of this decision. 

8&- 20 E. 1. 

9. Hale, Cap. IV. . See Moore, 359, 479. 

1. Hale knew that the prima facie theory was opposed to the facts and is frank to 
admit it. “‘ Ordinary experience proves that it is most ordinarily parcel of the adjoining 
land and that although it is better that such shore may be and commonly is parcel of the 
manor adjacent, yet prima facie it is the King’s.” Cap. III. “‘It may not be parcel of 
a manor, but de facto it many times is so.” Cap. IV. 

There can be no doubt that Hale marshalled the strongest possible case for the 
Crown. His exhaustive researches would have led him to the discovery of any authority 
supporting the prima facie theory. Says Moore, ‘“ Had there been any other decision of 
the same matter, there can be no doubt but that Hale would have discovered it, and 
would have quoted it. It is evident from the language throughout both his 
treatises that he was conversant with the records, and that he knew as a fact 
that the foreshore had been almost wholly, if not wholly granted out throughout the 
coasts of the kingdom.” P. xxxii. 


Such a rule of law was certain to purchase royal favor and the 
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and Judge. For Hale’s bold statement of the theory seems to have 
charmed both alike. Court after Court announced it as the estab- 
lished law of England. Thus the strange result has been reached of 
a theory created in defiance of fact, once overturned, again revived, 
and finally established by the mere force of its reiteration as the law 
of the land. 


LOUIS B. LE DUC. 
Camden, N. J. 


[Concluded in Next Number.| 





Compensation is held recoverable under the Workmen’s Compen- 
sation Act in Re Standard Acci. Ins. Co. L.R.A.1916A, 333, for death of 
a workman by throwing himself from a window, as the result of injuries 
arising out of and in the course of his employment, which deranged his 
mind so as to create an irresistible impulse to commit the act which 
caused death. 





COLLINSON v. NEW JERSEY CHINA POTTERY CO. 


(Mercer Common Pleas, July 25, 1616). 


Workmen’s Compensation Act— Accident » Pottery— Was It Cause of Death—Burden of 
oof. 


Case of Florence Collinson, Petitioner, against New Jersey China 
Pottery Company, Defendant. Petition filed under Workmen’s Com- 
pensation Act. 


MARSHALL, J.: This is an action brought by Florence Collinson, 
widow of John Collinson, for compensation under the Workmen’s 
Compensation Act, approved April 4th, 1911 and the several supple- 
ments and amendments thereto. 


The uncontradicted facts disclosed by the testimony are that, on 
the twenty-eighth day of February, 1916, at about two o’clock p. m., the 
deceased, with the assistance of his helper, James Whelan, was engaged 
in carrying a sagger, weighing from seventy to a hundred pounds, from 
the sagger shop connected with the pottery operated by the respondent 
to the green room, for the purpose of drying the sagger. While being 
carried by the deceased and his helper, the sagger rested upon a board, 
and it was the duty of the deceased to place the board containing the 
sagger upon a rack, or stillage, maintained by the respondent for the 
purpose of receiving the green saggers. While in the act of placing the 
sagger on the rack, the board or covering on which the deceased was 
standing gave way, and he fell into a pit three or four feet deep, con- 
taining one and a half to two feet of hot water. The sagger, falling at 
the same time, struck the deceased about the upper part of the abdomen. 
He was assisted from the pit by his helper and taken to the McKinley 
Hospital, where he was examined by Dr. Treiber and Miss Fowler, a 
nurse, who testified that their examination failed to disclose any evi- 
dence of injury. He returned to the pottery the same afternoon, and 
afterwards went to his home. 
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He returned to work on the following day, but quit about foy; 
o'clock, complaining of feeling unwell. On his return home, Mrs. 
Collinson testified that he was nervous and complained of pain, and, 
about three o’clock the following morning, Mrs. Collinson went to the 
office of Dr. Harman and obtained a prescription for medicine, which 
she secured and administered to the deceased. 

Dr. Harman called to see him on the following day, which was 
Wednesday, March 2d, but, as he testified, was unable to diagnose the 
case. He found the patient tender just beneath the breast bone; his 
stomach and abdomen flat and rigid. He was subject to vomiting 
spells and his pulse was about 112, but his temperature was normal. 
The doctor also testified that he found no signs of injury upon his body, 

On the same day, Dr. George N. G. Sommers was called in for 
consultation and after being informed of his history, made an examina- 
tion of Mr. Collinson. Of his condition at that time the doctor testified 
as follows: 

“T found him in his bed, rather partly propped up, his countenance 
indicating that he was suffering. On physical examination his heart 
and lungs appeared to be unaffected. He had a good deal of tenderness 
along the line of his ribs, that is, the upper part of his abdomen. His 
temperature was 98 and his pulse 96. A general examination of his 
abdomen showed no other points of tenderness, except along the edge 
of his ribs and the top of his breast bone. I do not recall any external 
evidences of injuries, that is, in the line of bruises.” 

Dr. Sommers further testified: “I was asked to see him and see 
whether an operation would help him. As far as I was able to judge | 
could not see any reason to do anything to him. I suggested to his 
physician, Dr. Harman, a certain line of treatment, expectant in 
character in a case of that kind.” 

Dr. Sommers again saw Mr. Collinson on Sunday, four days later, 
when he found evidence of generalization of peritonitis, and decided to 
operate. The operation disclosed a localized abscess, and on the right 
side and also in the upper abdomen, a perforated gangrenous appendix, 
from which a hardened mass came out, and some things that looked 
like apple seeds. The appendix was removed and the abdomen cleaned 
as much as possible. Four days later the patient died, and Dr. Som- 
mers made a post-mortem examination. Testifying as to this he said 
that he “found no evidence that would indicate that he had any trau- 
matic injury, at least no injuries that you would say had anything to 
do with his death. As far as I could see he died as a result of this 
appendicitis.” 

The issue to be determined in this case is whether the death of 
Collinson was the result of the accident which happened to him eleven 
days before, while he was engaged in the regular duties of his em- 
ployment. 

Although the petition in this case is based upon the theory that 
the petitioner’s decedent suffered burns and a severe nervous shock, the 
shock causing death, the petitioner now concedes that her husband died 
of gangrenous peritonitis, and that he was suffering from appendicitis 
on the day he was injured, and contends either: (1) That deceased 
suffered an injury which accelerated the disease ; or 
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(2) That the injuries sustained were of such a character as to 
prevent the doctors from properly diagnosing the patient’s condition, 
and that, before the patient’s real trouble could be determined, gan- 
grenous poisoning had developed, from which the patient died. 

_ As to the first point, I find nothing in the testimony from which a 
prior condition of appendicitis can be inferred. On the contrary, Dr. 
Sommers testified that “on the day I saw him first, he presented no 
evidences, I could see, that he had appendicitis.” The doctor was then 
asked: 

“Q. Was there anything about your diagnosis in the first instance 
that led you to believe he had suffered from an injury ?” 

“A. As far as I could see there were no external evidences of 
injury. The mere fact he had an injury, we had to depend on his 
history.” 

The testimony in the case likewise supplies no foundation for the 
second point raised by the petitioner’s brief. The burden of proof is 
upon petitioner to prove all facts essential to a recovery. Bryant v. 
Fissell, 86 Atl. Rep. 458; 84 N. J. L. 72. 

In Reimers v. Proctor Publishing Company, 85 N. J. L. 441; 89 
Atl. Rep. 931, Justice Swayze, in rendering the decision of the Supreme 
Court, reversing the Court below, said: “He said it was possible that 
the vomiting might have been caused by indigestion, or by the injury 
to the head. He also testified that there was nothing about the boy’s 
brain to indicate what the cause of death actually was. We think the 
furthest this testimony goes is to show a possibility that the death was 
due to the accident. Where the doctors refuse to state that death was 
caused by the accident, there is no basis for an inference to that effect 
by the Court. The burden of proof is in accordance with the ordinary 
rule upon the petitioner. That the Legislature did not mean to shift it 
to the defendant in a case like the present is shown by the fact that in 
the very same paragraph (section 2, pl. 7) it expressly enacted that the 
burden of proof that injury or death was intentionally self-inflicted, or 
that intoxication was the natural and proximate cause of the injury, 
shall be upon the employer. Expressio unius, exclusio alterius.” 

The petitioner in this case has not discharged the burden of fur- 
nishing evidence from which the inference can be legitimately drawn 
that the death of the decedent was caused by “an accident arising out 
of and in the course of his employment.” 

An order will be made in conformity with this finding without costs 
in favor of either party as against the other. 





The presentation of a mileage book or mileage exchange ticket by 
the original purchaser for the transportation of another person who is 
accompanying him on the journey is held in Southern R. Co. v. Camp- 
bell, 239 U. S. 99, 60 L. ed. —, 36 Sup. Ct. Rep. 33, not to justify a for- 
feiture of the mileage book under a tariff rule which provides for such 
forfeiture if a mileage book or ticket “be presented to an agent or con- 
ductor by any other than the original purchaser.” 
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IN RE ACCOUNT OF PEIRCE. 


(Morris Orphans’ Court, April 20, 1916). 
Exceptions to Final Account—Apportionment of Income—Method of Payment of Transfer 
LTax— Account Amended. 
In the matter of the final account of Charles A. Peirce, administra- 
tor C. T. A., of Fenelon A. Peirce, who was the executor of Helen E. 
Peirce, deceased, as to the Estate of said Helen E. Peirce. On ex- 
ceptions to account. 


Mr. John B. Vreeland (Vreeland & Wilson), Proctor for Account- 
ant. 


Mr. Willard C. Fisk (Fisk & Fisk), Proctor for Exceptant. 


SALMON, J.: Exception 1. The testatrix, Helen E. Peirce, died 
February 28, 1915. Her executor, Fenelon A. Peirce, died January 
1, 1916. 

After certain provisions of her will, largely bequests, testatrix 
gave and bequeathed the use, for life, of three-fourths of the remainder 
of her estate to her husband, Fenelon A. Peirce, and gave and be- 
queathed the remaining one-fourth of her estate, for life, to her nephew, 
Harold H. Jacocks, providing that, in the event of the death of the 
nephew before the husband, the husband to receive the entire income 
of said remainder for life, and, in the event of the death of the husband 
prior to the death of the nephew, the nephew to receive the entire in- 
come derived from the remainder of the estate for his life, and, after 
the death of the said husband and the said nephew, with remainder 
over to certain persons under certain contingencies. The said nephew, 
Harold H. Jacocks, survives. 

The question here concerns the apportionment of income received 
by accountant, and the rule that should be followed in the account re- 
specting the same. 

In the case of Lang v. Lang’s Executor, 57 Eq. 325, at 329, it is 
said: “We think that when a dividend is declared out of earnings 
the reasonable presumption is that those earnings have been made 
uniformly, day by day, since the last similar dividend was declared, 
leaving parties in interest at liberty to show that the earnings were 
really made differently. This will afford a fractical rule for trustees 
who receive such a dividend, and if they act on the presumption with- 
out notice to the contrary either from the parties or by the circum- 
stances they will be protected. So, also, they should be allowed to 
presume that dividends are out of earnings unless like notice shall 
charge them to the contrary.” 

In Lister v. Weeks, 60 Rgq., at 225, Vice-Chancellor Stevens 
speaks of the violation in that case of the rule laid down in Lang v. 
Lang, and remarks that prior thereto “the rule had been supposed 
to be otherwise.” 

Unquestionably it is true that “the earnings of the capital belong 
to the life tenant.”” VanDoren and wife v. Olden, Trustee, 19 Eq. 176. 

In the case of Parker v. Seely, 56 Eq. 110, it is held: “Where a 
widow is entitled to the annuity under her husband’s will, her estate 
is entitled, on her death, to that part of the annuity for the year in 





IN RE ACCOUNT OF PEIRCE. 235 


which she died that had accrued at the time of her death, and not to 
the entire annuity for the year.” 

In Moore v. Downey, 83 Eq. 428, we find that “the wife’s repre- 
sentatives were entitled to such an apportionment of the income as 
would have given her so much as accrued from day to day during her 
life, including interest accruing on mortgages and dividends declared 
during her life, although not payable until after her death.” 

The conclusion reached is that the proportion of the income which 
had accrued up to the date of the death of the testatrix, namely, Febru- 
ary 28, 1915, should be added to the corpus of the estate of the testa- 
trix. The proportion of the income which had accrued between 
February 28, 1915, and January 1, 1916, should be divided, three- 
fourths of which payable to the estate of Fenelon A. Peirce, and one- 
fourth of which payable to Harold H. Jacocks. From January 1, 
1916, to and including the last date on which the receipt of income is 
accounted for, the entire accrued income is payable to the said Harold 
H. Jacocks, In the absence of proof to the contrary, it is to be assumed 
that the dates inserted in the account are correct, and, if so, they will 
be a sufficient guide to the accountant for apportioning the income ac- 
cording to the conclusion stated above; but with regard, nevertheless, 
to the period of time for which the dividends were declared and the 
interest paid respectively. 

Exception 2. This excertion goes to the method proposed by the 
accountant of the payment of the transfer tax on decedent’s property. 
It is an interesting question, somewhat involved in the provisions of 
the statute, and without any judicial authority precisely determining 
the matter. 

The Act, as found in 4 C. S., 5301, as amended by Chapter 151 of 
P. L, 1914, p. 267, seems to furnish all of the provisions that are apflic- 
able. The 1914 Act amends Section 1 of the 1909 Act, which is found, 
as before stated, in 4 C. S. 5301, and after establishing the value of the 
property of five hundred dollars or over, it, among other things, im- 
poses tax at the rate of five per centum, and makes administrators, 
executors, trustees, grantees, donees or vendees, personally liable un- 
til the tax shall have been paid as directed. 

Section 2 of the Act provides for the time of the appraisal, in a 
case such as here, and for the deduction from appraisement of the 
value of the “estate for life or estate for a term of years,” and that 
such, if taxable under the Act, shall be immediately levied and as- 
sessed, and that the tax on the remainder shall be levied and assessed 
immediately, but such latter tax shall not become due or payable until 
the time or period arrives when the remainderman shall become en- 
titled to possession or enjoyment, and shall then become due and pay- 
able immediately. 

Section 5 of the Act provides that all taxes shall be due and pay- 
able at the death of the testator, “unless in this Act otherwise pro- 
vided,” and rrovides for a discount if paid within one year, and, if not 
so paid, provides for a penalty “to be computed from the expiration of 
one year from the date of the death of such testator,” until the tax is 
paid, and also provides, in cases where executors, etc., do not pay such 
tax within one year, that they shall be required to give bond; and 
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further, that taxes levied under the Act shall be and remain a lien up. 
til paid. Sec 7 directs the deduction of the tax from the prorerty, 

It seems clear to this Court that the tax imposed is as the statute 
states, “upon the transfer of any property,” presumably of which the 
testator shall have died seized and possessed, rather than a tax upon 
the beneficial interest that might accrue from time to time in fayor 
of a life tenant, other than as such beneficial interest would be de. 
creased because of the lessened estate made inevitable because of the 
payment of the tax. The value of the estate for life is deducted from 
the appraisement and the tax is immediately levied and assessed. Also 
the tax on the remainder of the property is levied and assessed im. 
mediately. The whole tax on the remainder shall become due and 
payable at the time when the remainderman shall become entitled to 
it, and very evidently the tax may conveniently be paid out of such 
remainder. But the question arises, from what source is the tax on 
the estate for life to be paid, if not from the principal of the estate? 
No provision seems to have been made for partial payments of the tax 
as the income might accrue; nor is it to be supposed that where, ordi- 
narily, a life estate was given by testator, it was so given other than 
upon the theory that the benefit arising from it was required or at 
least needed by the donee. Progerly, it is to be assumed the theory 
of the gift of the estate for life was the benefit to be derived to the 
extent of the gift by the person selected. 

That the principal of the estate should pay the taxes in question 
seems to be equitable, just and reasonable. Great inconvenience 
would follow the duties of an executor, trustee and the like were the 
rule to be otherwise. Moreover the penalty prescribed must, it would 
seem, be the usual and necessary rather than the exceptional result. 

It is convincing that Section 5 of the Act applies to the situation 
presented in this estate, namely, that the taxes imposed by the Act 
upon the value of the estate for life of the said Fenelon A. Peirce and 
the tax imposed by the Act upon the estate for life of the said Harold 
H. Jacocks was due and payable at the death of the testatrix, Helen 
E. Peirce, and, moreover, that the same should be paid from and out 
of the property transferred, namely, the corpus of the estate of the 
testatrix herein. 

Accountant moves that the account be amended, by stating that 
the items under the heading “Dividends and interest received by ac- 
countant accruing after January 1, 1916” are income, and not corpus. 
This motion is granted. 

The accountant also moves to correct the date under the title “in- 
terest,” on page six, concerning the item indicated as “on note of John 
A .Lane,” and to change the date from February 23, 1916, to January 
1, 1916, but showing said interest was paid February 23, 1916. Tht 
motion is granted. 


Allowance of commissions to the accountant of three per cent, on 
the principal, and five per cent. on the income will be made. Counsel 
fee, suggested by accountant’s proctor and, while not consented to by 
counsel for exceptant, is not objected to by him, being deemed reason, 


able under all of the circumstances, will be fixed at fifteen hundre 
dollars and allowed. 
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An order, when prepared and submitted conforming to this 
memorandum, will be signed. 





IN RE WILL OF SKELLENGER. 


(Morris Orphans’ Court, May 5, 1916). 


fill—Method of It’s Execution—Materiality of the Order to be Followed, i. ¢., Signature 
and Then Witnessing. 


In the matter of the application for probate of a certain paper 
writing purporting to be the last will and testament of D. Perry 
Skellenger, deceased. On petition for probate. 


Mr. Philander B. Pierson, Proctor for and of Counsel with Pro- 
ponent. 


SALMON, J.: The evidence shows satisfactorily that the paper 
writing offered is holographic; that the paper was signed by the tes- 
tator 'n the presence of Clifford Mills, a witness, to whom deceased de- 
dared that said paper was his last will;that said Mills thereupon signed 
the paper as a witness; that during the time of said signing by deceased 
and the said witness Mills, the other witness was not present ; that, im- 
mediately thereafter, witness Becker came into the room; that, subse- 
quently and within a few minutes thereafter, the deceased, in the 
presence of both witnesses, acknowledged his signature on said paper 
and declared the same to be his last will; that the witness Mills 
aknowledged his signature and then the witness Becker subscribed his 
mame to the paper as a witness. Substantially these are the facts shown. 

The twenty-fourth section of the Wills Act, as found in 4 C. 'S. 5867, 
provides, in short, as follows: First, that all wills shall be in writing; 
second, signed by the testator, which signature shall be made by the 
testator, or the making thereof acknowledged by him; third, and such 
writing declared to be his last will, in presence of two witnesses present 
at the same time; fourth, who (said witnesses) shall subscribe their 
lames thereto, as witnesses, in the presence of the testator. 

In a superficial sense there has been a compliance, in this case, 
with the requirements of statute. The question arises as to whether or 
not there has been a proper order observed respecting the several acts 
required to be done. It is true that there is a writing, that it has been 
igned by the testator, so far as the testimony of the witness Mills 
goes, and that there has been an acknowledgment of the signature 
according to the testimony of both. Further, the writing was declared 
by deceased to be his last will, in the presence of two witnesses present 
at the same time who did, as a matter of fact, subscribe their names to 
the writing as witnesses in the presence of the testator. 

The whole circumstances surrounding the entire transaction in- 
dicate, without a peradventure, an honest effort of the deceased to 

ake his last will. Nothing but good faith and clean conscience appears 
» have attended upon the actions of the deceased and witnesses alike. 
0 question of the slightest taint regarding the actions of anyone 
exists. The provisions of the paper writing seem to be fair, just and 
reasonable, and, moreover, the proposed disposition of the estate under 
it, from such circumstances as appear, seems entirely justified. 
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However, we are not concerned with the intentions of the alleged 
testator in the premises in testing out the question of whether or pot 
there has been a valid execution of the writing in order that it shall 
be proven as a will. For, so far as the execution of the paper is con. 
cerned, the intention of the Legislature alone must be considered an 
must control concerning the requirements of the statute and the 
compliance with them by the maker of the proposed will in his execu- 
tion of it. See In re O’Neil’s Will (91 N. Y. 516). 

If there has not been a valid execution of the paper in question jt 
is because the said writing was not subscribed by both witnesses after 
the same was declared by the deceased, in the presence of both witnesses 
present at the same time, to be his last will. This is the only major 
question which this Court sees that is involved in the proof. Is the 
question, therefore, one of substance and one that must be decided 
under the statute with the principles of the cases applied to it in favor 
of, or adverse to, the probate of this writing? For at this time it is not 
improper to remark that there is a legal presumption in favor of a 
will, however only when the requirements of statute have been met 
and discharged. This Court should, if possible, without running counter 
to the statute and legal principles, admit this paper writing to probate. 
May it be done? 

In the first place there is no attestation clause. Therefore, nothing 
appears prima facie, but the entire proof must rest upon testimony 
produced, going to all the necessary acts made requisite by statute. 
In this case the witnesses did not sign in the presence of each other. 
Whether this is required remains in doubt. However, if this were the 
question involved, this Court might very well answer that query under 
these circumstances, with its present view, in the negative, depending 
upon adjudications of the subject in the Prerogative Court, without, 
however, the benefit of the expression of the Court of Errors and 
Appeals upon the subject. In re Clark’s Will, 52 Atl. 222, it was held: 
“It is not requisite to the valid execution of a will that the witnesses 
should sign in the presence of each other.” On appeal to the Court of 
Errors and Appeals, 64 Eq. 361, and where the decree of the Prerogative 
Court was affirmed it was observed: “The learned Vice-Ordinary, in 
dealing with the matter, correctly said that the statute concerning 
wills does not, in express words, require that the witnesses shall sign in 
the presence of one another. Whether such a requirement, though not 
distinctly expressed in the Act, results, by natural and necessary impli- 
cation, from the statutory language, is a question that need not now be 
decided, and as to which we express no opinion.” 

It has been said that the Court will not require formalities which the 
statute does not; that is, for example, it has been held that the testator 
need not request the witnesses to sign as such, for the reason, ap- 
parently, that the statute does not require it. And so we are concerne 
alone with the requirements of the section of the statute respecting 
execution, but must, of course, be guided by the adjudications that 
interpret the requirements thereof. 

At least two of the fundamentals involved are, whether the ac- 
knowledgment of his signature by the witness Mills was equivalent 
to signing his name, and whether the statute directs a certain, or at 
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least orderly, succession of acts to be done. It is true that the testator 
may acknowledge his signature; but does the statute permit a witness, 
or the witnesses to do the same? The alleged testator saw both 
witnesses sign the paper, but the witness Mills did no physical act 
respecting the paper after the alleged testator declared the same to be 
his will, in the presence of both witnesses present at the same time. In 
Mundy v. Mundy, 15 Eq. 290, at 294, it is said: “The particular order of 
the several requisites to the valid execution of a testament is not at all 
material.” 

This doctrine, however, has been repudiated, as will appear in the 
case of Lacey v. Dobbs soon hereafter referred to more at length. 

In Jackson v. Jackson, 39 N. Y. 153, it is observed that: “The 
statute contemplates acts, each of which are serious and important. 
Execution and the attestation thereof bear a plain relation to each other 
in point of time, in the good sense and common apprehension of every 
one, and the statute prescribing the requisite formalities to a valid ex- 
ecution and authentication, plainly contemplates that the acts of the 
witnesses shall attest the signing and declaration of the testator as a fact 
accomplished.” 

It is said, in Schouler on Wills, second edition, at page 338, that: 
“Legislation permits a testator to ‘make his signature’ or ‘acknowledge’ 
before the witnesses at his option, while directing witnesses to ‘sub- 
scribe’ in return, without any such option.” 

The case of Chase v. Kittredge, 11 Allen’s Mass. Reports, 49, (1865), 
also reported in full in Redfield’s American Cases upon the Law of 
Wills, at page 638, referring to various cases, states, among other 
things, as follows: “A new statute of wills was passed in England in 
1837, requiring that the signature of a testator to a will, either of real 
or personal estate, shall be made or acknowledged by him ‘in the 
presence of two or more witnesses present at the same time, and such 
witnesses shall attest and shall subscribe the will in the presence of the 
testator.’ Stat. 1 Vict. c. 26, Sec. 9. The decisions under this statute 
are uniform that one witness does not ‘attest and subscribe in the 
presence of’ another unless he actually affixes his signature in the 
presence of the other; and these decisions bear directly upon the con- 
struction of the same words in the English Stat. of 29 Car. II, and in 
our own statutes, requiring the will to be ‘attested and subscribed in the 
presence of’ the testator by the witnesses. The point was adjudged in 
the Prerogative Court of Canterbury by Sir Herbert Jenner Fust in 
several cases, the last of which decided after full argument, and recog- 
nizing that ‘this case must form a leading case of its class,’ was strikingly 
analogous to the present. There the testator signed a codicil in the 
presence of one witness only, who at his request attested and subscribed 
it. Afterwards another witness, at the testator’s request and in his 
presence, also attested and subscribed it, the first witness first pointing 
to her signature and saying, ‘There is my signature, and you had better 
place yours underneath.’ In a subsequent case the same able judge said 
of the witnesses: ‘No authority is given to them, as in the instance of 
the testator, to acknowledge their signatures previously written. The 
witnesses are to subscribe, in other words, they are required, I con- 
ceive, to do some act which shall be apparent on the face of the will. 
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To pass over a signature, previously made, with a dry pen, amounts, I 
think, to no more than an acknowledgment of a signature, which in the 
case of a witness has already been held not to be sufficient. Moore y. 
King. Saying and doing are not the same thing.’ And he therefore 
held that upon the re-execution of a will an attesting witness did not 
‘subscribe’ by tracing over his signature with a dry pen, ‘as nothing in 
fact was written.’ He also decided that it was not an attestation and 
subscription for a witness to add his residence after his name already 
subscribed on a previous day.” 

The case that must control the present situation is that of Fannie 
E. Lacey et al. v. Harriet M. Dobbs, 63 Eq. 325, and it is therein said 
referring to the statute in question, namely, Section 24 referred to 
above, that “The grammatical sense of this enactment is that the entire 
testamentary act is to be attested by two witnesses, by the subscription 
of their names. They are to subscribe ‘as witnesses,’ 1. e., as those who 
know (Saxon, witan) what was said and done. They cannot know 
before the fact.” 

It is further said therein that “The testator may declare the ‘writ- 
ing’ to be his will before or after or contemporaneously with the making 
or acknowledging of the signature, but attestation is a different matter.” 
The Court of Errors and Appeals in this case refers to Sir Herbert 
Jenner Fust and his statement in the case of Moore v. King, to the 
effect that: “The act is not complied with unless both witnesses shall 
attest and subscribe after the testator’s signature shall have been made 
or acknowledged to them when both are actually present at the same 
time.” 

The Court also quotes at length from the case of Hindmarsh v. 
Charlton, which coincidently has a set of facts almost identical with 
those that are present in the case now before this Court, and it is 
stated, on page 333, as follows: “Hindmarsh produced to Dr. Wilson, a 
surgeon attending him in illness, a paper-writing, which he then signed 
and said was his will, and asked the surgeon to subscribe as a witness. 
Dr. Wilson wrote ‘witness to the above will and testament, and signa- 
ture,’ and signed his name, inadvertently omitting to cross a capital F, 
so that it stood as a T. Later in the day Dr. White, the physician in 
regular attendance, called, and there was a medical consultation. Dr. 
Wilson had previously told Hindmarsh that there ought to be another 
witness to the will, and, after the consultation, both doctors went into 
the sick-room, taking it with them. Hindmarsh then acknowledged his 
signature and Dr. White subscribed his name as a witness. Dr. Wilson, 
noticing that the F in his name lacked a cross, supplied one, and, at 
Dr. White’s suggestion, added the date. It was held that, in order to 
comply with the statute, ‘the signature or acknowledgment of the 
testator must be made in the presence of two witnesses, present at the 
time, and they must, after he has so signed, or so acknowledged, his 
signature, subscribe the will in his presence ;’ and that a correction of an 
error in a previous writing of the name of a witness, or his acknowledg- 
ment of his signature, or the adding of a date, will not be sufficient. 
The lord-chancellor (Campbell) and Lords Cranworth and Chelmsford 
gave concurring opinions, each expressing regret that the stability of the 
law required the Court to deny effect to a meritorious disposition of 
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property in a case where there was a plain, but abortive, attempt to 
comply therewith.” 

In referring to the case of Chase v. Kittredge, heretofore quoted in 
part, the Court, in Lacey v. Dobbs, says, referring to Judge Gray, that 
“He assumes indeed, as did the Kentucky Court, that attestation and 
subscription are separate acts, but only to insist the more strongly that 
subscription by the witnesses, which he says is ‘in proof of’ their at- 
testation, must be the final act in the series essential to a valid will.” 

In Lacey v. Dobbs, the Court also quotes from the case of Vaughn 
v. Burford (N. Y.), at page 340, as follows: “The attestation by wit- 
nesses is of a past transaction—it is so in its nature, and so in the or- 
dering, and, I think, the meaning of the statute,” and concludes with 
this authoritative and significant holding in that case, that, “under our 
statutes, it is essential to validity that everything required to be done 
by the testator shall precede, in point of time, the subscription of tes- 
tamentary witnesses.” 

The same doctrine has been adhered to by the Court of Errors 
and Appeals in Bioren v. Nesler et al (1910), 78 Atl. 201. Also in the 
case of In re Mannion’s Estate (1915), 95 Atl. 988. 

It must be remembered, in the case at bar, that, when the witness 
Mills subscribed his name, he could not possibly then have been acting 
in the capacity of a witness to a valid will, for the apparent reason that 
there were not two witnesses present at the same time, to whom it was 
necessary that the alleged testator should declare the writing to be his 
last will. At the time the witness Mills subscribed the will, being the 
only witness present, it was impossible for him to have so subscribed as 
a witness to the execution of the paper as a will. When the witness 
Mills subscribed his name, so far as the necessary number of persons 
present was concerned, his act was incapable of being any part of the 
formality of making a testamentary disposition on the part of the 
alleged testator; when the sufficient number of parties were present, 
namely, the deceased and the two witnesses, present at the same time, 
he, the witness Mills, in conjunction with the other witness, did no 
physical act which must be contemplated in the words of the statute as 
having complied with it, namely—“subscribe their names” to the writ- 
ing in question. It seems clear that an acknowledgment of the signature 
on the part of the witness was an expression of his mental attitude to- 
ward recognizing his signature as his own; but the requirement of 
statute is, evidently, from the interpretation that the Courts have placed 
upon it, that the “subscription” provided for shall be a mechanical 
manifestation of witnessing the ceremony of making a will. 

Under the statute of this State it is clearly apparent that it is 
essential that the writing shall be declared by the testator to be his last 
will, “in presence of two witnesses present at the same time,” and that 
such declaration under those circumstances shall precede in point of 
time the subscription of the witnesses. The evidence in this case shows 
that such essential of validity does not exist, the proof showing without 
question that one witness subscribed his name before such declaration 
by the testator under such necessary circumstances, while the other 
witness subscribed his name thereafter. This entails the inevitable 
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result that it should now be held that the paper has not been executed 
according to law and therefore its probate should be refused. 
An order denying probate will accordingly be made. 














PEER v. LEHIGH VALLEY R. R. CO. 








(Morris Common Pleas. June 23, 1916). 


Workmen’s Compensation Act—Falling From Barge and Various Injuries—‘‘ In Course 
of Employment.’’ 







Case of Peter Peer, Petitioner, against Lehigh Valley Railroad 
Company, a corporation, Respondent. Petition filed under Work- 
men’s Comfensation Act. 


Mr. James H. Bolitho for Petitioner. 
Mr. Conover English (McCarter & English) for Respondent. 


SALMON, J,: The petitioner herein, on July 14, 1915, was em- 
ployed by the respondent as a bargeman, his wages being $10.37 per 
week. On said day he received injuries, of which the respondent had 
due notice and also actual knowledge. 

There are two questions involved in the case, the first being 
whether or not the injuries were sustained by accident arising out of 
and in the course of his employment, and, if so, secondly, the extent of 
the injuries received. 

Mainly the facts are these: that the petitioner was, at the time 
of the accident, aged seventy-one years; that his work was to look 
after the barge and shift it whenever conditions required; that he 
had full charge of said barge without assistance thereon; that he had 
been thus employed upwards of two years; that, at the time of the 
accident, the barge was tied up to a dock in the upper Passaic river, 
and coal being unloaded therefrom; that, on said date, petitioner had 
placed a ladder, which was provided for the purpose, upon the barge 
and against the dock, and left the barge, using the ladder, and went 
to a store to purchase two cakes of soap and a pound of sugar for his 
use, remaining away approximately a half hour; that he returned to 
the dock and sat down thereon, and “hollered” “right away” to cer- 
tain Polish men unloading coal and at work on the barge; that he 
4 called for the ladder, which was not where left by the petitioner, but 
- : lying upon the barge; that, after sitting nearly a half hour upon the 
t] ie dock, and finding it necessagy to slack the line from the stern to the 

oy dock, and being unable to get any response from the men, petitioner 
nae proceeded to leave the dock in an attempt to board the barge, a 
i} distance between five or six feet lower than the dock; that he stepped 
' |e on the rail of the barge, with his hands on the dock, and, releasing his 
ie hands, slipped off the rail and fell therefrom on his left side, striking 
one of the fenders attached to the barge, and thence in the water; the 
, men on the barge assisted the petitioner out of the water by the use 
if k of a rope, and presently petitioner, with the assistance of a 
stick, made his way on and along the barge to the cabin, wherein 
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he changed his clothes, throwing from his pockets his purchases made 
at the store; but first, however, having slackened the line before go- 
ing down into the cabin. Petitioner states that at that time he found 
his leg was “pretty well bruised ;” that five days later he was taken to 
the hospital; that he was not examined the first day, but, after two 
days, was examined by the use of the X-Ray at the hospital; that he 
remained in said hospital between three and four weeks and returned 
thereto afterwards three times, once each two weeks. 

Petitioner claims that his injuries consist of a broken knee cap, a 
broken bone at the elbow and a hernia or rupture, being, as alleged in 
this case, a descending of the bowel into the scrotum, 

Was the fetitioner injured by accident arising out of and in the 
course of his employment? The answer to this inquiry must be found 
in the particualr facts of the case, after applying to them the 
principles of law that are applicable thereto. In Bryant et al. v. 
Fissel, 84 N. J. L. 72, 86 Atl. 458, it is held that “an accident arises 
in the course of the employment if it occurs while the employé is do- 
ing what a man so employed may reasonably do within a time dur- 
ing which he is employed, and at a place where he may reasonably be 
during that time.’ Also: “an accident arises out of the employment 
when it is something the risk of which might have been contemplated 
by a reasonable person, when entering the employment, as incidental 
to it.” Also: “A risk is incidental to the employment when it be- 
longs to or is connected with what a workman has to do in fulfilling 
his contract of service.” Also: “A risk may be incidental to the em- 
ployment when it is either an ordinary risk directly connected with 
the employment, or an extraordinary risk which is only indirectly 
connected with the employment owing to the special nature of the 
employment.” f 

There seems to be some conflict between the decisions under the 
British Workmen’s Compensation Acts. However, there are some 
cases which are helpful in deciding the one at bar. For instance, in 
the case of Kearon v. Kearon, reported in Butterworth’s Workmen’s 
Compensation Cases, Vol. 4, p. 435, we find that “A seaman, when off 
duty, left his vessel on his own business. The vessel was then along- 
side the quay, but on his return, two hours afterwards, it was some 
five or six feet from the pier, the top of the rail being about three feet 
lower than the quay. The vessel had no gangway, but a ladder was used 
for getting on board. On his arrival at the pier, the seaman, seeing 
no ladder, hailed, and having got no answer, he jumped from the pier 
to the vessel, with the result that his leg struck against the rail, and 
he was permanently injured. Held, the accident arose out of and in 
the course of the employment.” The Court states that “This man 
was rightly on shore, and having been on shore he was entitled to re- 
turn to the vessel. When he arrived at the quay about half-past ten 
o’clock the vessel had moved out some five or six feet, and the top 
rail was about three feet lower than the level of the quay. It was his 
duty to get on board, and the question is not whether he adopted a 
way which was not exactly the right one, but whether, intending bona 
fide to return, he was acting in the course of his employment.” It 
seems that the County Judge found that the man was not so acting 
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in the course of his employment. But the Court on Appeal states 


further: 

“I think the facts do not support the conclusion at which he ar- 
rived, namely, that jumping from the pier to the vessel was an un- 
necessary and rash act, which was not within the course of his em- 
ployment or authorized by the employers. When this man arrived 
at the pier he found the vessel in the position I have already men- 
tioned, and both the mate and he jumped in the way seamen will jump. 
He sustained an injury in trying to effect the bona fide purpose of re- 
turning to the vessel, which it was his duty to reach.” 

The question now arises whether the petitioner here had a legal 
right to go ashore. Evidently he lived upon the barge, and, in the 
absence of provision being made by his emfloyer for his board there- 
on, it would seem entirely manifest that he was compelled to acquire 
provisions, and, therefore, was justified in taking the needed steps to 
that end. 

In the case of Robertson v. Allan Brothers & Company, etc., But- 
terworth’s W. C. C., Vol. 1, p. 172, the following situation is shown: 
“A steward of a steamship discharging at the port of Montreal, 
Canada, went on shore in the evening, as he was permitted to do. 
Returning late in the evening to his ship, as was alleged, in a state of 
intoxication or semi-intoxication, he attempted to board the ship by 
using the cargo skid or stage, instead of the gangway. In doing so 
he slipped and fell, and received injuries, from the effect of which he 
died. Held, supporting the decision of the County Court Judge, that 
the injury arose out of and in the course of the employment.” Very 
likely the seventh paragraph of our Act, being the first paragraph 
under section two, would take such a case out of the operation of the 
statute, because it might be found that intoxication was the natural 
and proximate cause of the injury; but, upon the facts of that case, 
the Court held that the injury arose out of and in the course of the 
employment. 

In the case of Canavan v. Owners of the S. S. “Universal,” But- 
terworth’s W. C. C., Vol. 3, p. 355, the following condition appears: 
“James Canavan, a seaman, when returning to his ship, fell between 
the ship and the wharf, and was killed. The only evidence for the ap- 
plicant (a dependant) consisted of the ship’s log and articles. The 
material part of the entry in the ship’s log was as follows: ‘Whilst 
James Callaghan (Canavan) sailor, was coming aboard, with a small 
bag of stores on his back, he was seen to overbalance himself and fall 
between the ship and the wharf head first, and never came up again. 
At the time he overbalanced himself, he had one foot on the rail and 
the other on the ladder caste Seen the rail to the deck. Callaghan 
was drowned.’ It appeared that he had previously passed over a 
gangway from the wharf to the rail of the ship. By the ship’s articles 
the seamen were to provide their own provisions. 

“The County Court Judge found that, whatever the business may 
have been on which he had gone ashore the man had in fact re- 
turned to the vessel, and was on board in his capacity of seaman. He 
held that the accident arose out of and in the course of Canavan’s 
employment. 
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“From this decision the employers appealed....Cozens-Hardy, 
M. R. The appeal must be dismissed with costs.” 

In the case of Moore v. Manchester Liners, etc., Butterworth’s 
W. C. C., Vol. 3, p. 527, we find that “Moore, a fireman on board a 
steamship, lying off South Brooklyn, went on shore for the purpose 
of obtaining for himself certain necessaries which were not provided 
by the owners of the ship. On returning to the ship he fell off a lad- 
der which was the only means of access from the quay to the ship, 
and was drowned. Held, that the accident arose out of and in the 
course of Moore’s employment, and therefore that the widow was en- 
titled to compensation.” However, in this case, there was a divided 
Court, but one of the Judges said: ‘Moore left the ship for the pur- 
pose of obtaining goods which enabled him to carry out his employ- 
ment; surely an accident occurring during the absence for such pur- 
pose arose out of the employment.” That is pertinent here. 

In Leach v. Oakley, etc., Butterworth’s W. C. C., Vol. 4, p. 93, 
it was stated as follows: “But if, whether in his hours of leisure or 
not, it becomes necessary for him, in fulfillment of his employment, to 
get on board his vessel, an accident occurring in his doing so is 
normally an accident arising out of his employment, because it is due 
to a danger incidental to his service in that ship. In the case before 
us the accident occurred on the return of the seaman to the ship imme- 
diately prior to his actually getting on board. This is the critical 
moment when the dangers to which he is exposed change from being 
of the one class to being of the other class, and it will frequently be a 
difficult task to draw the line between the two. But I do not think it 
difficult to lay down the general principle by which our decisions ought 
to be guided. The return to the ship is in the course of his employ- 
ment, but the risks do not become risks arising out of his employment 
until he has to do something specifically connected with his employ- 
ment on the ship. Thus, if the risk is one due to the means of access 
to the ship, as in Moore v. Manchester Liners, Ltd., the accident is 
rightly said to arise out of his employment ; but if the accident is shown 
to arise from something not specifically connected with the ship, it 
cannot be said to arise out of his employment. I do not think that 
the dividing line is when he actually touches the ship or the special 
means of access thereto. [or instance, if it was shown that, when 
the sailor returned to the ship there was a dense fog, and that, in 
trying to find the gangway, which I will suppose was not lighted, he 
fell into the water and was drowned, I think that the accident would 
arise out of his employment.” 

In the case before us, we have a situation where the injury 
occurred at a time when petitioner sought to do some particular act 
directly connected with his service, namely, adjusting the lines which 
held the barge to the dock. The petitioner appears to have been the 
sole employé of the respondent engaged for work upon the barge, 
apparently having full and exclusive charge thereof, which probably 
means that he had sole immediate oversight and control of the barge. 
This being so, it may be inferred that his duties, among other things, 
had to do with the tying fast to the dock, adjusting the ropes from 
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time to time as the contents of the load of the barge, and possibly 
the depth of the water, required, and releasing the lines as well on in- 
tended departure. The ladder provided by respondent was to be used 
in getting to and from the dock. On this occasion it was used in get- 
ting to the dock. Whether the ladder was rémoved by anyone, or 
whether it fell from the dock to the barge, does not appear. But, as- 
suming that the petitioner went upon the dock for the purpose of ad- 
justing the lines attached thereto, and while so engaged the ladder 
was either removed or fell to the barge of its own accord, practically 
the same condition would obtain as under the present circumstances. 
Petitioner had the legal right to board his barge, and, moreover, his 
duty called him there at the particular time in question, and it was 
not until he had reached his barge that the injuries ensued. It is true 
that he had but regained the barge to the extent only of coming in 
contact with it; nevertheless he was in pursuance of a duty incumbent 
upon him at the time, even though under the peculiar circumstances 
of his return, 

It cannot be said that petitioner was attending to a limitedly per- 
sonal matter in going to the store, that is, one that was detached from 
his employment, any more than that such was the fact in the case of 
Zabriskie v. Erie R. Co., 88 Atl. 824, aff’d in 92 Atl, 385. On this 
phase of the question the petitioner is found to have been obliged to 
resort to such facilities for obtaining his provisions as the exigencies 
of the situation made necessary. He was compelled to replenish his 
stores from time to time, and the method followed by him seems to 
have been entirely reasonable and his errand well within the bounds 
of necessity and right. 

Therefore this accident arose in the course of petitioner’s employ- 
ment because it occurred while he was doing what a man so em- 
tloyed might reasonably do within a time during which he was em- 
ployed and at a place where he might reasonably be during that time; 
and the accident arose out of the employment because it was some- 
thing the risk of which might have been contemplated by a reason- 
able person when entering the employment as incidental to it. The 
risk was incidental to his employment because it belonged to and was 
connected with what he had to do in fulfilling his contract of service. 

Unquestionably the petitioner received injuries to his knee and to 
his arm. The evidence is satisfactory to show that he was incapa- 
citated by injury producing temforary disability for the period of ten 
weeks, not more than four of which were spent in the hospital and 
prior to going thereto, and the remaining six weeks during treat- 
ment, with recurring visits to sqid hospital. Petitioner has suffered a 
slight shortening of the left arm from the elbow to the shoulder be- 
cause of the injury in question. Petitioner has been affected in his 
ability to walk because of the injuries sustained. Both of these im- 
pairments appear to be of a permanent nature. The degree of the 
first, in view of all of the evidence, medical, surgical and otherwise, is 
that the usefulness of the arm is permanently impaired to the extent 
of ten per cent. of the loss of an arm. The degree of the second, in 
view of all of the evidence, is that the usefulness of the leg is per- 
manently impaired to the extent of ten per cent. of the loss of a leg. 
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Respecting the alleged hernia or rupture, there is much conflict of 
testimony, Owing to the nature of the difficulty of which the petitioner 
complains. There is no medical testimony showing an examination of 
the condition nearer than four months subsequent to the date or re-. 
ceiving the injuries. While there have been four physicians produced, 
two on the part of the petitioner, and two on the part of the respondent, 
no doctor has testified as to what was found on examination in the 
hospital, not at any time until four months after the injury, as just 
stated. It is true that petitioner suffered from what a physician testifies 
as being hydrocele. This was a period of two years or thereabouts prior 
to the accident, not located, however, where the present complained-of 
trouble exists, but very near thereto. One of petitioner’s doctors testi- 
fies, concerning the complained-of trouble, that he was unable to deter- 
mine whether it was a hernia or hydrocele. His examination was 
made five months after the injury. The other of petitioner’s physicians 
testifies that petitioner, who was examined by him about eight months 
after the injury, was suffering from a double hernia or rupture. Physi- 
cian, on part of respondent, who made examination four months after 
the injury and again about eight months after the injury, testifies that 
petitioner is suffering from a double hydrocele. These conditions are 
very different, a rupture or hernia being a protrusion through the 
abdominal walls, and a hydrocele being a collection of fluid in one of 
the extensions of the scrotum. With such divergent testimony on the 
part of the physicians, it is natural to be reminded of the words of the 
fable, to the effect that 


“In every age and clime we see, 
Two of a trade can ne’er agree.” 

Sut whether the difficulty now suffered by the petitioner in this 
respect is one or the other of these stated conditions, it is sufficient to 
say that the petitioner has not discharged the burden of furnishing 
evidence from which the inference can be legitimately drawn that this 
phase of his alleged injury was caused by the accident in question. 
Unquestionably this burden is upon the petitioner. Bryant v. Fissell, 
86 Atl. 458; Cramer v. Lanterman, 37 N. J. L. J. 169. There is no 
evidence, nor are there any pieces of evidence which, if connected one 
with the other, would lead to such a conclusion. Too much rests upon 
the simple statement of the petitioner himself, which rather vaguely 
tends only to show that, because of the accident, he suffered from a 
rupture. It is not at all clear, as a matter of physical condition, that 
the petitioner suffered from either a rupture or hydrocele as a result of 
the accident. Too much is left to surmise and guess to connect the 
condition of hydrocele or rupture, whichever it may be, with the acci- 
dent that occurred on July 14, 1915. The burden of proof upon the 
petitioner in this respect has not been discharged by him. 

Therefore recovery should be had by petitioner against respondent 
for temporary disability of eight weeks (the exception of two weeks 
under par. 18 applying), and for disability partial in character but 
permanent in quality under clause (c) being ten per cent. of the loss of 
an arm, namely, during twenty weeks, and under the same clause of 
ten per cent. of the loss of a leg during seventeen and one half weeks, 








ee ee = 


eee 


248 


THE NEW JERSEY LAW JOURNAL. 


making a total of forty-five and a half weeks, at fifty per centum of his 
wages, namely, $5.19 per week. The compensation for eight weeks jis 
now past due; the compensation for the remaining thirty-seven and a 
half weeks would run from the date of the judgment herein. 

The medical and hospital services and medicines during the first 
two weeks after the injury, to the extent of fifty dollars value, should be 
paid by the respondent, if the same has not already been furnished by it. 
The sum of $20 is settled and determined as the amount of compensa- 
tion to be paid by petitioner to his legal adviser. 

An order will be made conforming to the findings and provisions 


as above stated. 





MISCELLANY 


BAR DINNER TO VICE-CHANCELLOR 
eS. 

A banquet in honor of Vice 
Chancellor John E. Foster, of At- 
lantic Highlands, was given by 
the Monmouth Bar Association at 
Hub Wardell’s Hotel, Port-Au- 
Peck on Saturday, July 8. No 
function ever heretofore given by 
the Monmouth Bar Association 
was ever attended by such a 
galaxy of legal lights as on this 
occasion. 

From the Court of Chancery 
there were Chancellor Edwin 
Robert Walker and Vice Chan- 
cellors Foster and Griffin; from 
the Supreme Court, Chief Justice 
William S. Gummere and Asso- 
ciate Justices Kalisch, Trenchard, 
Minturn and Bergen; from the 
Court of Errors and Appeals, 
Judges Terhune, Heppenheimer 
and Gardner; from the Monmouth: 
Circuit Court, Justice Nelson Y. 
Dungan and former Judge W. A. 
Heisley; from the Monmouth 
Common Pleas Court, Presidin= 
Judge Rulif V. Lawrence. Justice 
Russell, of New York, and Coun- 
sellor Frederick E. Anderson, of 
Freehold, represented the New 
York Bar. 

There was also a very large 
representation of the lawyers of 
the Monmouth Bar, and officers 
of the county. 


Regrets at inability to attend, 
were received from Governor 
Fielder, Justices Garrison, 
Swayze, Parker and Black; Vice- 
Chancellors Backes and Lewis, 
and ex-Judge Collins and Robert 
H. McCarter. 

Ex-Judge J. Clarence Conover 
presided and at the close of the 
banquet introduced the guest of 
honor, Vice-Chancellor John E. 
Foster, who, in a brief speech, 
expressed his hearty appreciation 
of the courtesy of the Monmouth 
Bar Association in tendering to 
him the complimentary dinner 
and reception. 

Judge Conover then introduced 
Chancellor Walker and suggested 
as the toast, Shakespeare’s com- 
ment in the Merchant of Venice: 
“An upright Judge, a _ learned 
Judge, Behold the Chancellor!” 

Chancellor Walker made a 
witty speech, in which he related 
some amusinig incidents in his 
legal practice. 

In introducing Chief Justice 
Gummere, Judge Conover pro- 
posed the toast from Horace: 
“Health to enjoy the blessings 

sent 

From Heaven; 

clouded, strong 
A cheerful heart, a man content, 
An honored age, a song.” 


a mind un- 
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The Chief Justice also made a 
very happy speech in which he 
spoke of the many happy days 
spent at Freehold in old Mon- 
mouth as the guest of his cousin, 
“Charlie Parker,” and his uncle, 
the late Governor Joel Parker. 
He referred to his playing on the 
old Monmouth base ball team, 
and driving behind Governor 
Parker’s famous team of road- 
sters. 

Justice Russell, of the New 
York Bar, was the next speaker 
and entertained the whole com- 
pany with some very laughable 
experiences in his legal career. 

Judge Lawrence of the Mon- 
mouth Pleas was the last speaker. 





NEW JUSTICE U.S. SUPREME 
COURT 


On July 14 President Wilson 
nominated John Hessin Clark, 
Federal District judge at Cleve- 
land, O., as an Associate Justice 
of the Supreme Court, to fill the 
vacancy caused by the resigna- 
tion of Charles Evans Hughes. 
Judge Clark is a Democrat and for 
years was identified with progres- 
sive movements in Ohio, being as- 
sociated with the late Tom John- 
son, Newton D. Baker, now Sec- 
retary of War, and other leaders 
of the party in his State. He was 
confirmed by the Senate unani- 
mously. 





FEES IN LUNACY CASES. 


Walker 
opinion on July 15th on the ques- 
tion of counsel fees and expenses 
in lunacy proceedings and made 
allowances for compensation. The 
application was made for the al- 


Chancellor gave an 


lowance of counsel fees to the 
solicitor and to the counsel who 
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appeared for the lunatic, as well 
as to commissioners, jurors, sten- 
ographer and constable, the ex- 
penses to be included in the taxed 
bill of costs. 

The Chancellor atlowed $10 a 
day to the master commissioner 
and $5 a dayfor each other com- 
missioner. He allowed the jurors 
2 a day. The law of 1915 
granted jurors $2.50 a day, but 
the Chancellor held it did not 
apply in this case. [For counsel 
engaged in the inquiry $50 a day 
for two days was allowed. There 
is no authority, the Chancellor as- 
serted, for taxing fees for con- 
stables and stenographers. 

Commissioners in, lunacy pro- 
ceedings hereafter, he said, will be 
directed to summon twelve jurors 
only, and talesmen, if needed, can 
be summoned as in other cases. 
In the case in hand eighteen jur- 
ors were empaneled and the ex- 
pense for them was $72. 





N. J. BAR ADMISSIONS, JUNE TERM, 
1916. 


The following were admitted as 
attorneys at the June Term of the 
Supreme Court of this State: 

Adubato, Peter P. 

Albach, Maxwell M. 

Alboum, Abraham. 

Alling, Willard. 

Altschuler, Rex B. 

Amerman, John A. 

Azzara, Vincent. 

Balint, Alexander, Jr. 

Beatty, Lloyd G. 

Beery, Nicholas O. 

Benner, Wesley. 

Bradner, Palmer. 

Brick, Lily E. 

Brodsky, Nathan H. 

Bruen, W. W. 

Brugler, G. Earl. 

Budson, Alexander. 

Buehrer, J. Herman. 

















Burke, Robert E. 
Close, Harold S. 
Connelly, Arthur J. 
Corn, Joseph J. 
Dembe, Charles. 
Edelstein, Solomon. 
Evans, Henry M. 
Evans, John F. 
Finklestein, Samuel B. 
Flannagan, Dallas. 
Friedmann, Augustus L. 
Giffoniello, Charles C. 
Gray, Gordon. 

Green, Gervase. 
Greenberg, Joseph. 
Griggs, Gilbert S. 
Hall, Henry T. 
Hanley, William J. 
Helm, Jabez H. 
Herrigel, Frederick, Jr. 
Horner, Burtis S. 
King, Michael J. 
Kleinmann, Samuel R. 
Koehler, Herbert J. 
Lanigan, Joseph. 

Loeb, Daniel D. 

Loori, Joseph J. 
Macdonald, Charles A., Jr. 
Malloy, Charles A. 
Masucci, Ferdinand D. 
McGlennon, C, A. 
McGovern, Bernard V. 
McGrath, Edward A, 
Nalitsky, Isidore. 
Neutze, Frank T. 
Newhouse, Samuel I. 
Norton, Wallace M. 
O’Brien, Charles F. X. 
Palmer, John W. 
Plumer, Richard C. 
Rawson, William H. 
Rosecrans, Edith Wilson. 
Rosenthal, Charles. 
Rothberg, Harvey I. 
Sanborn, Ralph B. 
Scher, Harry A. 
Singer, Abraham. 
Smith, C. Stanley. 
Smith, Joseph L. 
Smith, Sydney T. 
Spitz, Benjamin J. 
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Stern, Samuel S. 
Stickel, George. 
Sullivan, Arthur J. 
Surran, William B. 
Swackhamer, Donald A. 
Walker, A. S. B. 
Warke, Robert L., Jr. 
Weeks, Charles W. 
White, Henry C. 

Wigg, Elmer E. 
Zwingenberger, Otto K. 


The following were admitted as 


Counsellors at the same Term: 


ATLANTIC CITY. 


Bloom, Morris. 
Brown, William E., Jr. 
BAYONNE. 
Goldweber, William M. 
Roberson, Horace K. 
CAMDEN. 
Cleary, John T. 
Phillips, William B. 
Royal, Herbert W. 
Sharpless, Edward S. 
JERSEY CITY. 
Colgan, Charles C. 
Griffin, William L. 
Jacobs, Sidney. 
Keller, Edward S. 
Kennedy, R. Lewis. 
Markley, Edward A. 
Newton, David A. 
Platoff, John N. 
NEWARK. 


Emery, John M. 
Fisher, Lewis. 
Hughes, John Larkin. 
Mindes, Selick J. 
Rudensey, Abraham. 
Trier, Hans. 
Vanderbilt, Arthur T. 
NEWTON. 


Losey, John C. 
VanBlarcom, Lewis. 
TRENTON. 
Kennedy, Charles B. 
Oliphant, A, Dayton. 
Thurlow, Harry H. 
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MISCELLANY. 


OTHER PLACES. 


T. Raymond, Long 


Bazley, 
Branch. 
Bonsall, 
Park. 
Dippel, John E., West 
York. 

Lippincott, Ryland E., Smith- 
ville. 

Perlis, Wm., West Hoboken. 
Schoen, Harry L., Paterson. 
Seiler, Vincent H., Elizabeth. 
Steedle, Robert E., Riverton. 
Tozer, William St. John, New 
York City. 

Walsh, John J., Hoboken. 


Edgar R., Asbury 


New 





N. J. BAR EXAMINATIONS, JUNE 
TERM, 1916. 


ATTORNEY'S QUESTIONS. 


1. A law was enacted authoriz- 
ing the plaintiff who should re- 


cover final judgment in any case, 
to issue a writ of capias ad re- 
spondendum against the defend- 
ant,as of course. Was it valid. 

2. A conveyance of land in fee 
was made to A and B as trustees 
ior an infant. Afterwards A 
died. In whom was the title to 
the land upon his death? 

3. A will devised lands “to my 
nephew John Smith and to the 
heirs of his body.” What estate 
vested under the will and in 
whom ? 

4. A owned a promissory note 
payable to his own order. He 
delivered it to his son as a gift, 
but did not endorse it. After- 
wards A died. His executor and 
iis son each claimed title to the 
note. Who should succeed? 

5. The owner of a wagon let it 
for six months to A for hire. 
During that period A borrowed 
money from X and pledged the 
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wagon to him to secure the loan. 
Thereupon, the owner, before the 
six months had expired, sued X 
for the value of the wagon. 
Should he recover? 

6. A sold to B cotton branded 
“XIL,” which was stored in the 
warehouse of B. The cotton had 
been destroyed by fire the night 
before the sale, but neither A nor 
B knew that fact. May the seller 
recover from the buyer the frice 
of the cotton? 

7. A and B committed an as- 
sault upon John Doe, who there- 
upon sued A _ and_ recovered 
damages for the same from him. 
A sued B, claiming one-half of 
the amount that he (A) had been 
compelled to pay to Doe. Should 
he recover? 

8. A minor, twenty years of 
age, contracted in writing for the 
purchase of a store, to be de- 
livered one year from date of con- 
tract. At the expiration of that 
time the purchaser (being then of 
age) sued for specific perform- 
ance. The seller pleaded that the 
complainant was an infant and in- 
capable of making the contract. 
Was the defense good? 

9. A and B, partners, dissolved 
partnership and made a statement 
of their firm accounts, which 
statement showed a balance due 
from A to B. B sued A in an 
action at law for the balance. De- 
fendant moved to strike out the 
complaint on the ground that a 
court of law had no _ jurisdic- 
tion over partnership accounts. 
Should the motion be granted? 

10. A real estate broker was 
employed by an intending buyer 
to negotiate the terms of pur- 
chase of land. During the nego- 
tiations, the broker learned that 
an unrecorded mortgage stood 
against the property. He con- 
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cealed the fact, and the buyer took 
title to the land in ignorance of it. 
Was the buyer chargeable with 
notice of the mortgage? 

11. Where a negotiable instru- 
ment is payable thirty days after 
date, how is the time of payment 
determined ? 

12. Testator made a will in 
1854. In 1858 he made a codicil 
to it. In 1870 he made a new will 
in which he said he “revoked all 
other wills by me made.” Did 
this expression apply to the 
codicil of 1858? 

13. A will was made in New 
York, the domicile of testator, 
and duly executed according to 
the laws of that State. It dis- 
posed of real and personal prop- 
erty in this State, whose laws of 
execution were not complied with. 
Will the property in this State 
pass under the will? 

14. A ordered verbally from B 
machinery to be specially con- 
structed for A’s use, and which he 
only could see. The price agreed 
on was $1,000. The machinery 
was constructed as agreed, but A 
refused to accept it, and when 
sued for the price, pleaded the 
statute of frauds. Was the de- 
fense good? 

15. In a suit in Chancery on a 
bill to quiet title, it appeared only 
that defendant had entered upon 
complainant’s land six weeks 
previously and ploughed it. Com- 
plainant knew of this. Should he 
succeed ? 

16. An owner of _ personalty 
which was bailed to A, acquiesced 
in a purchase of the same by B, 
under an execution against the 
bailie. B bought supposing that 
the property belonged to A. The 
owner sued B for _ possession. 
Should he succeed? 

17. A, a legatee under the will 
of B, was last heard from three 
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years before the death of B. Four 
years after B’s death A’s repre. 
sentatives claimed the legacy. B's 
executors refused to pay, Claiming 
that the legacy lapsed. Who was 
right? 

18. The City of X passed an 
ordinance requiring landowners 
to keep their sidewalk free from 
ice. A neglected to do this and 
B, in passing over A’s sidewalk, 
fell and injured himself. He sued 
A for damages. Should he re- 
cover ? 

19. A steam boiler owned and 
operated by X on his own prop- 
erty exploded and did great dam- 
age to the property of Y. Can Y 
recover? 

20. A servant, entrusted by his 
master to sell goods, did so, re- 
ceived the money, and concealed 
it in his master’s house. After his 
dismissal he broke into the house 
in the daytime and took away the 
money. Can he be indicted for 
burglary? 

21. A wife joined with her hus- 
band in a mortgage upon her real 
estate to secure the debt of her 
husband. May it be enforced 
against the wife? 

22. B was a stockholder and di- 
rector in a corporation. During 
his incumbency he sold all of his 
stock. What was his status as to 
being a director? 

23. A witness, on cross-exami- 
nation, was asked whether or not 
he had a certain conversation. His 
counsel, on re-examination, asked 
him to relate the conversation. 
This was objected to. Should the 
evidence be admitted? 

24. B made a promissory note 
to C. After making the note, C 
agreed with B that the latter 
could pay the note in merchan- 
dise. In a suit upon the note B 
offered to prove that he had paid 
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the note in this way, but A ob- 
jected to the proof. Was it ad- 
missible ? 

25. In his complaint the plain- 
tiff referred to a lease sued upon 
which he had annexed to the com- 
plaint. The defendant objected 
to the evidence because the lease 
was not set out in the pleading. 
Should his motion prevail? 

296. A plaintiff conceived that 
the counter-claimy disclosed no 
cause of action. How should he 
take advantage of his contention? 

27. How is issue joined in an 
action at law? 

28. In a suit in Chancery the 
complainant was allowed an order 
of injunction which was duly 
served upon the defendant. The 
defendant disobeyed the terms of 
this order and upon being cited 
for contempt contended that a 
writ of injunction should have 
been served on him. Was his con- 
tention right? 

29. A bill of complaint was filed 
in proper form against an infant 
who failed in his answer to deny a 
material allegation of fact stated 
in the bill. Was this material al- 
legation deemed as admitted? 

30. In his answer to a bill of 
complaint, the defendant stated in 
the alternative two inconsistent 
defenses. The complainant moved 
that he be compelled to elect upon 
which of them he would rely. 
Should he succeed? 


COUNSELORS QUESTIONS. 


1. In an action at law defendant 
fled an answer. The Court, on 
motion, struck out the answer on 
the ground that it set up a sham 
defense. Defendant contended 
that he was deprived of his consti- 
tutional right to a jury trial. Was 
his contention sound? 

2. A conveyed his farm to his 
son John, “for his natural life and 


upon his death to his heirs.” A 
also, by his will, devised to his son 
John a house and lot ‘during his 
natural life and upon his death to 
his heirs.” What estate did John 
get— 

(a) In the farm? 

(b) In the house and lot? 

3. A testator devised to his son 
his farm which the son occupied. 
Before testator’s death the son 
mortgaged the farm (by deed 
without covenant) to X. Both 
parties to the mortgage knew all 
the above stated facts. Upon tes- 
tator’s death, the mortgage being 
due, X brought ejectment for the 
farm. Should he succeed? 

4. A stole logs, sawed them 
into boards and mixed them with 
other boards of his own. The 
owner of the logs replevied all the 
boards. Was he entitled to do so? 

5. A depositor handed to his 
bank a draft. The bank received 
it for collection but did not credit 
it to depositor’s account. The 
bank became insolvent before col- 
lecting the draft. Is the depositor 
entitled to recover the amount of 
the draft when collected by the 
receiver of the bank? 

6. A owned all the wheat (which 
was 10,000 bushels) in the “Gulf 
Elevator.” He sold to X, and re- 
ceived payment for 1,000 bushels 
of wheat “now stored in the Gulf 
Elevator.” Before any of the 
wheat was removed, the elevator 
and its contents were destroyed 
by fire caused by the negligence of 
a Railroad Company. Who is en- 
titled to sue the Railroad Com- 
pany for the loss? 

7. A husband, without justifia- 
ble cause abandoned his wife and 
refused to support her. She there- 
upon went to live with her father, 
who wrote to the husband “If you 
will pay me your wife’s board for 
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three years I will transfer to you 
my stock in the Oaks Cotton Fac- 
tory.” The husband paid the 
board as agreed. Is the father 
liable on his promise? 

8. Plaintiff sued defendant for 
false arrest, the facts being such as 
to make the success of either side 
doubtful. Defendant offered to 
pay the plaintiff $100 to discon- 
tinue the suit. Plaintiff thereupon 
discontinued. Was there a valid 
contract? 

9. Certain partnership articles 
fixed no period for its continuance. 
A partner (without the knowledge 
of his associates) assigned all his 
rights in the partnership to A, who 
was not a partner. What rights 
did A acquire? 

10. A buyer of goods paid the 
price to the agent of the seller. 
The buyer rescinded the sale on 
discovery of the seller’s fraud in 
making it, of which fraud the 
agent was ignorant. While the 
money was still in the agent’s 
hands the buyer sued him at law 
to recover it. Should the buyer 
succeed ? 

11. A note was dishonored by 
nonpayment. Notice of dishonor 
was duly given to the drawer, but 
not to the endorser. The payee 
then sued the endorser claiming 
notice to the drawer was notice to 
the endorser. Was he correct? 

12. A testator asked his wife if 
she had brought his will from the 
place of deposit as he had directed, 
and at the same time informed her 
that he wished to burn it The 
wife informed him that she had 
burned it. Was this a revocation? 

13. A testator devised a farm to 
his son J and provided that if J 
should die without issue the farm 
should go to the heirs at law of 
testator. What estate did J take? 

14. A made a verbal agreement 
with B to pay B commissions for 


the sale of A’s property. B made 
a sale, and then A agreed in writ- 
ing to pay the commissions. |; 
such an agreement valid? 

15. In a suit on bill to quiet title. 
defendant offered to prove that 
complainant’s possession had not 
been challenged by him, but had 
been disputed by another, and was 
therefore not peaceable. Was the 
proof admissible ? 

16. A brought a suit in Chan- 
cery to enjoin B from entering 
upon his property and_ taking 
away fruit and vegetables. It 
appeared that B was insolvent. 
B alleged that A had a sufficient 
remedy at law. Which was cor- 
rect? 

17. Seven years after an injury 
to a child of ten years, he brought 
an action for the negligence which 
caused it. Could the action be 
maintained. 

18. A made a written lease to 
3 not under seal, accompanied by 
a surety contract (to which A was 
10t a party) which was under seal. 
Seven years after failure to pay 
rent B sued both A and the 
surety. Can he recover at all? 
If so, against whom? 

19. A left his plow on the farm 
of one Cummins, with the latter's 
consent. Cummins sold the farm 
to B, the plow being still there. X 
borrowed the plow from B and 
after using it returned it to B, 
whom he believed to be the owner. 
A sued X in trover for the plow. 
Should he succeed? 

20. A person in attempting to 
commit arson unintentionally 
killed an occupant of the building. 
Of what crime was he guilty? 

21. A petitioner for divorce was 
deserted in New York. Within 
six months thereafter she removed 
her residence, in good faith, to 
New Jersey, where the desertion 
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continued for more than two years 
prior to the commencement of her 
suit. Can she maintain her action 
in New Jersey? 

22. F, knowing of the insolv- 
ency of a corporation and of its 
contemplated application for a 
receiver, purchased for an inade- 
quate consideration all of its per- 
sonal property. Could such sale 
be impeached by the receiver? 

23. At a trial the plaintiff 
proved a contract by mere proof 
of the signature of the attesting 
witness. The defendant moved to 
nonsuit because of failure to prove 
the signatures of the parties to the 
contract. Should the motion pre- 
vail? 

24. In a suit at law an incom- 
petent question was asked and 
answered. After the answer coun- 
sel objected to the question and 
moved that it be stricken out. 
Should the motion prevail? 

25. Counsel for a defendant, 
having paid money into court, in 
his opening, made known ‘such 
payment to the jury. Was coun- 
sel for defendant within his rights 
in making this statement? 

26. A defendant who was sued 
for a debt, denied generally that 
he owed the money sued for. His 
defense was the statute of frauds. 
Could he introduce evidence 
thereof over objection? 

27. A and B sued C on a joint 
clam. A joined in said suit a 
claim which he had individually 
against C. Was this legal? 

28. On the face of a bill of com- 
plaint it appeared that the com- 
plainant’s right of action was 
barred by the statute of limita- 
tions. How can the defendant 
take advantage thereof? 

29. A complainant filed a bill in 
which he stated several causes of 
action. The defendant in his an- 
swer denied generally all the aver- 


ments of the bill. The complainant 
thereupon objected to the an- 
swer, Should he succeed? 

30. M filed a bill of complaint 
against H to set aside an instru- 
ment because it was effected by 
fraud. H moved to dismiss the 
bill because the fraud was such 
as might be proved at law to avoid 
the effect of the instrument. 
Should the motion prevail? 





OBITUARY. 
MR. FREDERICK F. GUILD. 


Mr. Frederick F. Guild, Prose- 
cutor of the Pleas of Essex county, 
died July 27th, at his home, 495 
Mt. Prospect avenue, Newark. 
He had been in failing health for 
a year, but until within a few days 
before his death he kept himself 
so closely in contact, both with 
his private practice and the affairs 
of the Prosecutor’s office, that the 
seriousness of his illness was un- 
known except to some of his in- 
timate acquaintances. 

Mr. Guild was born in Newark, 
September 22, 1854. He married 
Miss Elizabeth Baldwin, also of 
Newark, June 30, 1887, and is 
survived by her and by two chil- 
dren, Elizabeth Guild and Baldwin 
Guild. He was not affiliated with 
any fraternal organizations, but 
was a member of the Essex Club 
and Lawyers’ Club, and some 
minor clubs. He did not hold 
membership in any church, al- 
though he was a regular attendant 
at Trinity Church. 

Mr. Guild’s father was William 
B. Guild, who for many years 
ranked high in the legal fraternity 
of this city and the State as the 
senior member of the firm of Guild 
& Lum. 

The former Prosecutor gradu- 
ated in early youth from Newark 
Academy and at once began work 
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as a clerk with a mercantile estab- 
lishment in New York. After two 
years of this work, Mr. Guild de- 
cided to follow the law and to 
that end became a clerk in his 
father’s office. He was admitted 
to the New Jersey bar as an attor- 
ney in June, 1878, and four years 
later was admitted as a counselor- 
at-law. He stayed with Guild & 
Lum, as managing clerk until Oc- 
tober, 1884, when he became man- 
aging editor of the Newark “Daily 
Journal,” a newspaper that was at 
that time the property of his 
grandfather, William B. Guild, Sr. 

Newspaper work was Mr. 
Guild’s field for two years, when 
he resumed the practice of law. 
The “Journal” passed into the con- 
trol of a company, and although 
the new owners importuned Mr. 
Guild to remain with them, he 
refused. 

For ten years Mr. Guild prac- 
ticed law and gained for himself 
not only a wide clientele, but an 
enviable standing as a keen and 
high-principled attorney. His first 
public office came with his ap- 
pointment April 1, 1896, by Gov- 
ernor Griggs to the District Court 
bench. Mr. Guild presided over 
the Second District Court until 
1900, when he resigned. 

Mr. Guild was one of the origi- 
nal members of the appointive 
small Board of Education of New- 
ark, as it is now constituted. He 
was named in December, 1907, by 
former Mayor Haussling for a 
“short” term of one year. Mr. 
Haussling reappointed him to 
membership in 1908 and he served 
until February 1, 1912. The board 
elected Mr. Guild its first presi- 
dent and maintained him in that 
office during his term. 

In April, 1909, Governor Fort 
appointed Mr. Guild to the State 
Board of Education on _ the 
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strength of his record on the local 
board. However, Mr. Guild de- 
clined, despite efforts on the Goy- 
ernor’s part to secure his services, 

Governor Fielder appointed Mr, 
Guild to his present office June 
27, 1914, when former Prosecutor 
Louis Hood resigned. He was 
sworn in before Judge Harry V., 
Osborne, July 2, 1914, and served 
under this appointment, which was 
temporary, until February 20, 
1915, when he was inducted into 
office for a full term of five years, 
following his reappointment by 
Governor Fielder, in January, 
1915. 

The Lawyers’ Club: of Newark 
met and adopted the following 
minute, to be laid before the Cir- 
cuit Court: 

“Judge Guild enjoyed to an un- 
usual degree the confidence of the 
lawyers and judges, whose respect 
and esteem he had won and kept 
by high standards of practice, 
courageous devotion to profes- 
sional duty and uniform courtesy 
of manner. He belonged to the 
hard workers of the profession, 
and did not spare himself in his 
own practice or in the public ser- 
vice. The son of a distinguished 
lawyer, he won for himself the rec- 
ognition of individual success and 
added honor to his father’s hon- 
ored name. 

“Til health overtook him not 
very long after his assumption of 
the high office of prosecutor of 
the pleas, but he served long 
enough to increase the respect of 
courts, lawyers and citizens for 
his purity of purpose, soundness 
of judgment and courage of action. 

“Outside of the profession, he 
was held in high esteem by his fel- 
low-citizens and in deep affection 
by his friends. He loved his fam- 
ily and home, and they claimed in 
large part his hours of leisure.” 





